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Amici Northern Plains Resource Council, Inc., et al. (Northern Plains)
respectfully petition the Court pursuant to Rule 20(1)(d) M.R. App. P. to
reconsider its order denying leave for these amici to file an amicus brief. The basis
for this Petition is that ‘in assessing timeliness, the incorrect date for filing was
used.

In its Order denying Northern Plains leave to file an amicus brief, this Court
stated its long-standing rule that amicus briefs must be timely filed. See Order

Denying Leave (Nov. 3, 2009). However, the wrong dates to assess timeliness

were applied. The dates cited by the Court were for merits briefing. Northemn
Plains did not seek to participate in merits briefing. Northern Plains sought only to
participate in the Motion to Dismiss. Northern Plains timely filed its amicus brief
and motion under the rules that this Court applied in concluding that the brief was
not timely filed. Northern Plains filed its brief on September 28, one day before
the responses to the Motion to Dismiss were due.

By this Court’s Order dated August 31, 2009, the response brief to the

Motion to Dismiss was due September 29, 2009. See Order Granting Extension of

Time (Aug. 3, 2009). Northern Plains’ brief was filed on September 28, 2009.

Southern Montana Electric (SME) then filed its final reply on October 7, 2009, in
which it addressed the arguments raised in Northern Plains’ and Plains Grains’

amicus briefs. This Court’s Order Denying Leave to File states that briefing was



“completed by September 29, 2009.” However, that is not correct as to the Motion
to Dismiss briefing. The material fact that this Court appears to have inadvertently
overlooked is that a separate briefing schedule was set for the Motion to Dismiss,
and Northern Plains sought only to participate in that part of the case.'

This Court may have confused the proper timing of Northern Plains’ brief
with that of the other amicus, National Trust for Historic Preservation. Those
amici were participating in the merits briefing. However, this Court set a different
schedule for briefing the Motion to Dismiss and Northern Plains complied with
that schedule. The fact that Northern Plains, by timely filing its motion and brief,
complied with the briefing schedule the Court cited for denying the motion for
leave constitutes a “fact material to the decision,” and “conflicts with a controlling
decision not addressed by the supreme court,” both grounds for reconsideration.
Rule 20(1)(a)(i) and (iii), M. R. App. P.

In summary, the proper briefing schedule to measure the timeliness of
Northern Plains’ motion was the briefing schedule on the Motion to Dismiss. By
that measure, Northern Plains timely filed its brief. Northern Plains recognizes that

petitions for reconsideration are not favored. However, the amici here represent

"For example, in its brief, Northern Plains stated its “request that this Court deny
the motion to dismiss, and clarify that a stay is not necessary for citizen groups like
Plains Grains because such a requirement chills their constitutional rights. Amici
do not brief the merits of the zoning appeal.” Brief at page 2.



tens of thousands of Montanans who ask that their views be considered by this
Court in this very important case. The effort invested in briefing the matter, the
fact that the brief was timely filed, and the fact that SME had every opportunity to
respond constitutes “exceptional circumstances” justifying leave to file the brief
under Rule 20(1 }d), M.R. App. P.
Dated this 9" day of November, 2009.
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